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' B A Appeal No: ¥2/393-395/RAJ/2021
'%RpER-m-APPEﬂ

" The below ‘mentioned appeals have been filed by the Appellants

(heremafter referred to as ‘Appellant No. 1 to Appellant No. 3’, as detailed in
Table below) aga‘inst Order-in- Original No. 7/D/2021-22 dated 15.5.2021
~ (hereinafter - referred to as ‘impugned order) passed by the Assistant
- Commissioner, Central GST, Division-l, Morbi (heremafter referred to as"

‘adjudicating authority’):-

§ Sl.' — Appeal No. Appellants | Name & Address of the Appellant
: NO.‘ ’ . : ' -

- ' _ o | M/s. Solenzo Ceramic Pvt. Ltd.,
1. | V2/393/RAJ/2021 | Appeliant No.1 | Survey no. 344, Behind Shiv Weigh
' : : Bridge, At Rangpar, Pipri-Jetpar
Road, Morbi, Gujarat-363642.

Shri Deepak Maganbhai Patel-

@ 2. | v2/394/RA)/ 2021 Appellant No.2 | Director of M/s Solenzo Cerarmc
' o % l.td Morbi.
_ ' L Shri Sanjay Zalariya, . -
3. | v2/395/RAJ/2021 | Appellant No.3 Director of M/s Solenzo Ceramic
' B ' Pvt. Ltd., Morbi.
2. The facts of the case, in brlef are that Appellant No. 1 was engaged in

manufacture of Cerarmc Floor Tiles & Wall Tiles fallmg under Chapter Sub
Heading No. 6907!010 of the Central Excise Tariff Act, 1985 and was holding
Central Excise Regtstratlon No. AAUCSBSS?REMGM Intelhgence gathered by the
officers “of Directorate Generat of Central Excise Intelllgence, Zona! Unit,
. o Ahmedabad (DGCEY) mdicated that various Tile manufacturers of Morbi were
' .mdulglng in malpiactlces in connivance with Shroffs / Brokers and thereby
engaged in large ..cale evasion of Central Excise duty. Simultaneous searches
were carried out on 22,12.2015 at the premlses of Shroffs in Rajkot and Morbi
‘and vanpus mcrirmnatmg documents were seized. On scrutiny of said documents
and Staternents tendered by the sa1d Shroffs, it was revealed that huge amounts
of cash were depmlted from all over ndia into bank accounts managed by said
Shroffs and such cash amounts were passed on to Tile Manufacturers through
Brokers/Middiemen/Cash Handlers. Subsequently, simultaneous searches were
carried out on 23,12 2015 . and 31.12.2015 at the  premises of
Brokers/Middlemen/Cash Handlers engaged by the Tile manufacturers and

certain lncnmlnatmg documents were seized.

2.1 lnvestlgatton camed out re\realed that the Shroffs opened bank accounts

Page 3 of 24
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Appeal No: ¥2/393-195/RaJ/2021

manufacturers through their Brokers/Middlemen. The .Ti_'le manufaCturers further
passed on the bank account details to their customers/: buyers with instructions
to deposit the cash in respect of the goods sold to theni without bills into these
accounts. After depositing the cash, the customers gsed to inform tha Tite
manufacturers who in turn would. inform the Brokers or dlrectly 10 the Shroffs.
Details of such cash deposit along Wlth the coples of .pay-in- SllpS were
communicated to the manufacturers by the Customers. The Shroffs on
confirming the receipt of the cash in their bank accounts, passed on the cash to
the Brokers after deducting their comnission from it. The I.?rrokers further
handed over the cash to the Tile manufacturers‘g after deducting their
commission. This way the sale proceeds of an illicit: transactlon was routed from

buyers of goods to Tite manufacturers through Shroffs arc! Brokers.

2.2 During scrutiny of doeuments seized from the office premises of M/s K. N.
Brothers, Rajkot / Shree Ambaji Enterprise, Rajkot, ahd M/s P. C. Enterprise,
Rajkot, all Shroffs, it was reveated that the said Shroffs had received total
amount of Rs. 96,04,810/- in their bank accoun-ts;, j_during the period from
February, 2015 to December, 2015, which were'passed;;on' to Appellant No. 1 in
cash through-'Mfs Sarvodaya Shroff, Morbi, Broker, j Middleman.' The said
amount was alleged to be Isale oroceeds of goods ire?njoved clandestinely by

[ R,
kN

Appellant No. 1.

3.  Show Cause Notice No. DGGI!AZU!Group%?36-132(i01 9-20 dated
27.2.2020 was issued to App_ellant No. 1 catling them l_,o show cause as to why
Central Excise duty amounting to Rs. 12,00,405/- should not be demanded a'nd-
recovered from them under proviso to Section 11A(4) of the erstwhile Central
Excise Act, 1944 (hereinafter referred to as “Act”) along Wlth interest -under
Section 11AA of the Act and atso proposing lmposmon of penalty under Section
11AC of the Act and fine in lieu of confiscation under Sectlon 34 of the Act. The
Show Cause Notice also proposed imposition of penalty upon Appellant No. 2 and
3 under- Rule 26(1) of the Central Excise Rules, 2002 (heremafter referred to as
“Rules") ‘ : zf |

3.1 The above Sald Show Cause Notlce was ad]udlcated vide the lmpugned
' order wherem the demand of C entral Excise duty amountmg to Rs. 12, 00 405/ -
was confirmed under Section 11A(4) along with lnteresE under Sectlon 11AA of
the Act. The lmpugned order impesed penalty of Rs TZ 00 405! under ‘Section
11AC. of ‘the ‘Act . upon- Appellant No 1 with opt1on of reduced penaity as

enwsaged under prowswns of Section 11AC of the Act The 1mpugned order also

;1 - . ' Page 4 of 24
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26(1) of the Rules R L : *

4. -Being aggneved wrth the lmpugned order, Appellant Nos 1 to 3 have

preferred appeals on various grounds inter alra, as below :- -

| Apoel{ant No. 1:-

- (i)

The ad]udrcatmg authorlty has relled upon Statements of Shroff

: Mlddleman/Broker whtle conflrmmg the demand raised in the show

lii) ,

(iii)

© cause’ ‘notice. However, the adjudicating authority ‘has passed the

otder wuthou_t allowing cross examination of Departmental witnesses in
spite of specific request made for the same. It is settled position of
law that any statement recorded under Section 14 of the Central

" Excise Act, 1944 can be admitted as evidence only when its

authentieity is established under provisions of Section 9D(1) of the Act

".and rehed upon following case laws:

(a) J.K. Crgarettes Ltd. Vs. CCE 2009 (242) ELT 189 (Del).
(b} Jindal Drugs Pvt Ltd -2016 (240) E.L.T. 67 (P & H)

(c) Ambika International - 2018 (361) E.L.T. 90 (P & H)
~ (d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)

(e) Andaman Timber Industries -2015- TIOL-255-5C-CX
() Parmarth.iron Pvt Ltd - 2010 (255) ELT. 496 (All )

' ln.'v.iew- o_f the provisions of Section 9D.of the Central Excise Act, 1944

and settled position of law by way‘ of above referred judgments, since -

Cross examlnatron of departmental witnesses were not allowed their
statements cannot be relied upon whrle passrng the order and
determining the duty amount payable by it. Especially when, there is

no other -evidence except 50 calied oral evidences in the form of those

-statements and un- authentlcated third party private records.
.Therefore, in view of the above, rmpugned order passed by the

learned Assrstant Commissioner is liable to be set aside on this. ground

too.

That the'adjudicating authority based on the scan copy of certain bank

middlen‘i‘an!broker tried to discard vital discrepancies raised by the

Iappellant without any cogent grounds. There is no link between the

bank acrounts of Shroff and private. records of ‘middleman/broker.
Therefo_re, in -absence of recelpt of .cash by the Shroff, link of such
payment, to middlemam’broker and payment of cash to appeltant, it is
erroneous to uphold the allegations against appellant. He not only

falled to Judge the allegations, documentary evidences and defence
' Page 5 of 24
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(iv)

v)
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neutrally but also failed as quasi-judicial authorit}l and following
principal of naturat justice by passing speaklng order as well as
following ]udlC_lal discipline tos. Therefore, impugned order passed by

him is liable to be set aside on this ground too.

That in the entire case excepf for so called evidences of recei’pt of
money from the buyers' of tites that too M__t_h;?ut identity of buyers of
the goods as well as identity of receiver of such cash from the
middleman, no other evidence of manu.factt{fej_ of tiles, brqcurement of
raw materials including. fuel and power fo"__r mantlfactur_e of tiles,
deployment of staff, manufacture, transporte‘,tion of raw materials ai;
well as finished goods, payment to all includjhg raw material suppliers,
transporters etc. in cash, no incutpatory sta‘_tement of manufacturer
viz. appeilant, no statement of a_hy of F{uyer, no statement of

transporters who transported raw materials, who transported finished

goods etc. are relied upon or even available. it is settled position of

{aw that in absence of such evidences grave altegations -clandestine
removal cannot §ustain It is also settled pos&tlon of law that grave
allegation of clandestme removal cannot sustain on the basis of
assumption and presumption and retied upon, tollowung case laws

(a) Synergy Steels Ltd.- 2020 (372) ELT 129 (Tn - Del)

(b) Savitri Concast Ltd. - 2015 (329) ELT 213 (Trl - Del.}

(c) Aswani & Co. - 2015 (327) ELT 81 (Tri. - Dél.} '

(d) Shiv Prasad Mills Pvt. Ltd. - 2015 (329) ELT 250 (Tri. - Del.)

(e) Shree Maruti Fabrics - 2014 (311) ELT 345 (Trl - Ahmd.)

That it is not a matter of dispute that Tiles were notlfled at 5r. No. 58
and 59 under Notification No. 4912008 C.E.(N; T ) dated 24.12. 2008 as
amend_ed issued under Section 4A of the Central Excise Act, 1944.
ACCordin'gly, as provided under Sect.idn,4A Ibld duty'of excise was
payable on the fetail sale price declared on_the goods less permissible
abatement @ 45%. Thus, duty of . excise was :payable': @ 12.36% (upto
28.02.2015) and @ 12.50% with effect' from 01.03.2015 on the- 55% of
retail sale price (RSP/MRP) declared on the goods/ packages That the
lnvestlgatlon has nowhere made any attr.mpt to find out actual
quantity of tiles manufactured and cleared clandestmely No atiempt
was made to know whether goods were cledred with declaration of
RSP/MRP or. w1;_hout dectaration of RSP/MRP _‘__on the.goods;’packages.
There is no evidence adduced in the impyéned show cause notice

“about any case booked by the metrology department. of various states

across India against-appetlant or other tile -rr_i_enufacturers that. goods

sol_d' by it without declarihg.RSP!MRj_?, Though there is no
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-

acture and c'leam“e of goods that too without

'_declaratlon of RSP!MRP it is not only alleged but also duty is assessed

- considenng the so called alleged realised value as abated value

without any legal backing. Neither Section 4A ibid nor rules made
there under provides like that to assess duty by taking realised value

‘or transactlon value as abated value and the lnvestlgatlon has failed to

~ follow the sard provrsaons Therefore, sake of argument it is presumed

that if RSP/MRP was not declared on packages then also it has to be

T determmed in the prescribed manner .i.e. as per Section 4A(4) read

with Rule 4(i)of Central Excise (Determination of Retait Sale Price of

Excisable Goods) R'ules, 2008 and not by any other manner. As per the
said provisions, highest. of the RSP/MRP declared on the goods during
the previous or succeeding_ months is to be taken for the purpose of

assessrnent' and in absence of other details of quantity etc. such

. reatised value duty cannot be _quantified. In any case duty has to be

(vi)

calculaled after allowing abatement @ 45%.

.That all, the allegatlons are baseless and totally unsubstantiated,

,therefore, questron of alleged suppressnon of facts etc. also does not

'anse None of the situation suppressron of facts, wilful mis-statement,

fraud collusron etc. as stated in Section 11A(4) of the Central Excise

Act, 1944 EXIStS in the instant case but it is alleged suppression of

'facts in tl)e rmpugned notrce based on the above referred general

allegatlon

‘Appellants No 2 & 3

(-

(i)

Thelr firm has atready filed appeal against the impugned order

as per the subrmssron made therein contendlng that impugned |

‘order is liable to be set aside in limine and therefore, order
~ imposing penalty Upon them is also liable to be set aside. |
That it is a settled position of law that for in;rposition of penalty
under. Rule- 26, -inculpatory Statement of concern person must be
recorded by-the mvestlgatlon ‘However, in the present case, no
statement was recorded dunng rnvesugatron and hence, no penalty

can be lmposed under Rule 26.

- (iii) _That no penalty is 1rr|posable upon them under Rule 26(1) of the

Centu al Excrse Rules, 2002, as there is no reason to belreve on their

- part lhat goods were tiable to conftscatron

'That there is nb smgle documentary evidence ‘to sustain the

allegat’ions, that the seized documents are not at all sustainabte as
. eVIdence for the Feasons detailed in reply filed by the Appellant
\ ' Page 7 of 24
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No. 1. Investigating officers has not recorded statement of any

buyers; transporter, supplier etc. Allegation of clandestine

manutacture and removal of goods itself is fallacious.

(v} . That even duty derr.and has been’ worked out based on adverse

inference drawn by investigation from the seized documents which
itself are not sustainabie evidence for various reasons discussed by
their firm i.e. Appellant No.1 in their reply;. that under the given
circuinstances no penalty can be irhposed upon them under Rule
26 lbld and relied upor the following case taws:

{(a) Manoj Kumar Pani - 2620 (260} ELT 92 (Tri. Delhi)

(b) Aarti Steel Industries - 2010 (262) ELT 462 (Tri. Mumbai)

{c) Nirmal Inouctomelt Pvt l.td 2010(2" 9) ELT 243 (Tn Dethi)
{(vi) Inview of. above, no penalfy is imposable upon them under Rule 26

_of the Central Excise Ruies, 2002.

4.1 Personal Hearing in the matter was s'cheduled‘fon 25.8.2022. Shri P.D.
Rachchh, Advocate, appeared on behatf of Appellant Nos "1 to 3. He reiterated
the submissions made in appeal memoranda as well as in SYnopsis submltted in
‘respect of all the appeals He stated that though Mrddleman M/s Sarvodaya

Shroff had said to have given name of “Solenzo Ceramlc” and “Jaydeepbhai” in

the private records of M/s Sarvodaya Shroff neither’ name of Solenzo Ceramlc

nor Jaydeepbhal were written but it was added in someone S hand Wfltll’lg

Therefore, lt was prayed to allow the appeals .

5. | have carefully gone through the facts of the case the impugned order,
the appeal memoranda and writien as well as oral subm15510ns made by the
Appellants. The issue to be decided is whether the lmpugned order, in the facts
of this case, con_flr_mmg dema_nd on Appellant No. 1_and imposing penalty on

Appellant Nos. 1 to 3 is correct, legal and proper or not‘.’-';:

6. On perusal of records, | flnd that an offence case was booked by the
officers of Directorate - Generat of Central Excise Intelligence, Ahmedabad
against Appellan,t No. 1 for clandestine removal of goods. Simultaneous searches
carried out at the premiees of Shroff / Srokers / Middlemen situated in Rajkot

and Morbi resulted in recovery of various incriminatin'g documents indicating .

huge amount of cash transactions. On the basis of lnvestigatlon carried out by

the DGCEI it was alleged that various Tile manufacturers of MOfbl were mdulged.'

~in malpractices in connivance with Shroffs / Brokers and thereby engaged in
large scale evasion of Central Excise duty Dunng lnvestigatlon it was- revealed

by the mvestlgatlng offlrers that the Tile manufacturers sold goods wlthout

et of duty and collected sale proceeds frorn their buyers in cash through

‘ o - Page80f24
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sald ShroffIBrokers/ mrd ' n As per the Mus operandi unearthed by the
DGCEI, ‘the Tile manufacturers passed on the bank account details of the Shroffs
to thelr buyers wrth instructions to deposit_the cash. in respect of the goods sold
to them without bllls into these accounts After deposrtmg the cash, the buyers
used to lnform the Tlle manufacturers, who in turn would inform the Brokers or
“directly to the Shroffs. Detalls of such cash deposit along with the copies of pay-
- _irl-slips_were._QOmmuniCated_ to the Tile manufacturers by _the Customers. The
Shroffs on confirming: the 'receipt of the cash in their bank accounts, passed on
the cash to the B‘rokers after deducting their 'commission from it. The Brokers
~ further handed over ‘the cash to the Tite manufacturers after deducting their
commission. This way the sale proceeds was allegedly routed through

Shroffs/Brokers/mlddlemen

7. . | find from 'the case records that the DGCE! had covered 4 Shroffs and 4
brokers/middlemen during investigation, which revealed that 186 manufacturers
were routing sale _proceeds of ilticit transactions from the said
Shroffs/Brokerserddlemen | find that the DGCEI has, inter alia, relied upon

vrdences collected from the premises of M/s K. N Brothers, Rajkot/ Shree
Ambaji Enterprlse, Ra]kot and M/s P C Enterprises, Ra]kot all Shroffs, and M/s
Sar\rodaya Shroff, Morbi, Broker, to a_llege clandestine remo_val of goods by the
_Appella_r-lts here'-in"‘.': it is settled position of law that in the case .involving
clandestine removal. of goods, initial burden of proof is on the Departmeht‘to
nrove the charges Hence, it would be pertinent to examine the said evidences
gathered by the DGCEI and relied upon by the adjudlcatmg authonty in the

impugned order to conﬁrm the demand of Central Excise duty.

7.1. | find .th'at 'du'ring search carried out at the office premises of M/s K.N.
Brothers, Ra]kot Shroff on 22.12.2015, certaln prwate records were seized.
The said private- records contained bank statements of various bank accounts
operated by M/s K N Brothers sample of which is reproduced in the Show Cause

~ Notice. I find that the said bank statements contained details: like partrculars,

' deposrt “amount, rmtlatmg branch code etc. Further, it was mentioned in
handwritten form ‘the name of crty from where the amount was deposited and
E code name of conl erned n‘nddlemen! Broker to whom they had handed over the

said cash amount.

7.2 have gone. through the Statement of Shri Laht Ashumal Gangwani, Owner

“of M7s K.N. Brothers, Rajkot / Shree. Ambaji Enterprise, Ra]kot recorded on
23.12.2015 under _Sectzon 14 of the _Ac_t_ In the said statement, Shri Lalit Ashumal
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“Q.5 Please give details about your work mn M/s Amba_u I:nterpnse Rajkot
and M/s KN Brothers, Rajkot. o

CAS L We have opened ihe above mentioned 9 bank accounts and give
the details of these accounts to the Middlemen located i in Morbi. These middle
men ar¢ working on behal{” of Tile' Manufacturers located in Morbi. These
Mnddlemen then gives our Bauik details to the Tiles Manufacturers of Morbi
who in turn further passes these details to their Tiles dealers located all over
India. The Tiles dealers then deposnt cash in these accounts as per the
instruction of the ceramic Tiles Manufacturers who in turn inform the
Middlemen. The Middlemen then inform us about the cash deposited and the
name of the city from where the amount has been deposited. We check all our
bank accounts through online banking system on the computer installed in our
office and take out the priniout of the cash amount deposited during the entire
day in all the accounts and mark the details on the pnntouts On the same day,
latest by 15:30 hours, we dc RTGS to either M/s Siddhanath Agency and or 10,
M/s Radheyshyam Enterprises in Sakar Complex, Soni Bazar, Rajkot. In licu
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency
gives the cash amount. The said cash is then d:smbuted to concern
Middlemen. : , -'_'.:,

Q.6: Please glve deta:is of persont; who had deposxted the amount in your
firms. : :

A.6. We are not aware of any persons’ who had deposited the cash
amount in our bank accounts, the ceramic Tile Manufacturers direct the
said parties to deposit the amount in cash in these ‘accounts. As already
stated above, we had given our bank accounts details to the middle man who
had in turn given these numbers {o the Tile Manufacturers.”

1

7.3 | have gone through the Statement of Shri Nmnbhai Arj*a‘nbhai Chikani,
actual owner of M/s P.C. Enterprise, Rajkot, reco_r_ded on 24.12.2015 under
Section 14 of the Act. In the said statement, S.hr_i Ni:'tii')bhai Ar_ja'nbhai Chikani,
inter a_Ha, deposed that, |

“Q.5 Please give the details about your work in Mfs Mamtl Enterprise, Plot

no. 33, Udaynagar swreet-1, Mavdi main Road, Ra_]kOI M/s India Enterprise,
Plot No. 33, Udaynagar street-1, Mavdi main road, Rajkot and M/s PC
Entcrpnse Oftlce No. 110 Haridarshan Arcade, 150 Fi. ng Road, Rajkot.

AS Though I am not the owner of the above mennoned firms-but I looked
after all the work of M/s Maruti Enterprises (now closed), M/s India enterprise
and M/s PC enterprise with the help of staff. Basically, our work is to- recelve
the cash amount in our 9 bank accournts of the aforesaid ﬁrms

These Bank accounts were opened dunng the period from March 2015 to June
2015. All the bank accounts' of M/s Maruti Enlerpnse were closed on
December 2015 except one account-of Bank of India. -

We have opcned the above meunoncd 9 bank accounts and gave the details of
these accounts to the middieman located in Morbi. Thé middleman are working
on behalf of tile manufacmrers located in Morbi. These .middleman then gives
our bank details to the tiles: manufacturer of Morbi who mn tum furlher passes
these details to their tlles dealers located all over India * :

The tile ﬁcalers then deposits cash in theée act:ounts gs‘ per the instructions of
the ceramic tile manufacturers who in turn inform the middieman. The middle
s then inform us about the cash deposited and the -name of the city from
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where the amount has been deposited. We check all our bank accounts through
‘online banking’ systems on the computer installed in our office and take out
the printout of the cash amount deposited during the entire day in all the
accounts and mark the details on the printouts. On the same day latest by 15:30

‘irs, we do RTGS to M/s Siddhanth Agency in lieu of the RTGS, M/s

Siddhanath Agency gives the cash amount. The said cash is then distributed to
concern middlsman. : :

Q.6 Please give the details of _persoﬁs who had deposited the ambunt in your
firms namely” M/s Maruti Enterprise, M/s . India Enterprise and M/s PC
Enterprise? o o .

A.6 We are not aware of apy persons who had deposited the cash amount in

our.bank accounts. The ceramic tile manufacturers direct the said parties to
deposit the amount in cash in these accounts, As already stated above, we had
given our bank account details to the middle man who had in tum given these
numbers to the tile manufacturers.” ‘ :

Appeal No: ¥2/393-395/RANI 2024

- I'have gone through the Statement of Shri Sandipbhai Bachubhai Sanariya,

Accountant-Cu_m{éshief of M/s.- Sarvodaya Shroff, Morbi, recorded on
24.12.2015 under Section 14 of the Act. In the said statement, Shri Sandipbhai

Bachubhai Sanariye;‘; inter alia, deposed that,

“Q.2 Please'state about business or service activities and working pattern of
your firm, M/s. Sarvodaya Shroff‘?__

A;Z Tam .i?;'orking as an Account-Cum Cashier in M/s. Sarvodaya Shroff,

-~ having office at 1% floor, Above Shree Ram Farsan, Chandramuli Complex,

Ravapar Road, Bapa Sitaram Chowk, Morbi since five years. Shri Shaileshbhai

- Odhavjibhai Marvaniya, is the owner of M/s. Sarvodaya Sheoff who is residing

at “Keshav”, Darpan-3, Ravapar Road, Morbi. Shri Shaileshbhai Odhavjibhai
Marvaniya, is also one of the partner of M/s. Sun World Vitrified, Ghuntu
Road, Rajkoi; a tiles manufacturer, having share of 20%. I state that M/s.
Saivodaya Shroff is deing the business of commission agent for disbursing the
cash deposited by the customers of various Tile manufacturers. Traders &
Showroom located at Rajkot, throughout India, since last seven years. We are
charging commission Rs.50/- to Rs.100/- pex lakh from our client and varies
from client 16 -client. Our main Shroffs are M/s. Maruti Enterprises, M/s. TP
Enterprise, M/s. India Enterprise & M/s. PC Enterprise, all belonged to Shri
Nitinbhai of Rajkot and M/s. Ambaji Enterprise, 101 1% Floor, Sathguru

Arcade, Dhebiar Road, One Way, Rajkot (now closed) and M/s. K. N. Brothers,

Office No. 505, 5" Floor Unicorn Centre, Near Panchnath Mandir, Main Road,
Rajkot. P ; _ :

" The -prcicedﬁ'rf; is that initially we take the bank account details from our main

Shroff and convey the same to the tile manufacturers and also to Tiles

. showroom owners. These manufacturers and Tiles showroom owners in turn

forward the said details o their customers located all over India; who wish to
deposit cash against sale of tiles by them. The customers, as per instructions of
these manufacturers and showroom owners, deposit cash in these accounts anid
inform them aboul the deposits made by them. These manufacturers and

‘showroom owners in turp inform us about the details of the account in which

the amount has been deposited and also (he amount and the city from where the

amount has.been deposited.. We then nform the concerned Shroff, in whose.

account the cagh amount 10 us in Morbi at our office.and we after deducting

—~—quf COMmissiqn, hand over the cash lo the concerned Ceramic Tiles

acturers- and Ceramic Tiles ‘_ S_howi‘obm ownel_s. 1 further state Shri

- . . I
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Shaileshbhai Odhavjibhai Marvaniya used 1o come to eur office in morning to
give cash & detail statements of the parties to whom cash is to be delivered and
in the evening 1 used to hand over day to day details of all transactions Cash
Balance, Cash acknowledgement slips, Cash Book statement to Shri

Shaileshbhai ()rdha\qlbhm Marvaniya.

Q.3. Please produce the documents / details relatmg to the transactions

made with Shroffs and clients, Cash acknowledgement ships showing
handing over cash to respective client, Cash Book Statements, Comrmssnon
for the last five years of your firm WS Sarvodaya ShroHV

AJ3. As | have been asLec! to produce above documents I immediately
contacted my owner Shri Shaileshbhai to hand over the documents /details as
asked for submission. In turn Shii Shaileshbhai asked his nephew, Shri chirag
Rameshbhai Marvaniya, to deliver some documents’ to me which I produce
today as detailed below. Co

(i). A file containing coPy of statements showing detall of cash deposlts in
respective bank accounts, throughout India, for the- penied from
03.12.2015 to 19.12.2015, Rajkot office Ro}mel for December2015
Cash Acknowledgement Slip, containing pages from 1to 799

(i) Afile conlammg Cash Acknowledgement Slip, contalmng pages
from 1 to 849.

(iii) A file containing Cash Acknowledgement %lxp, contalnmg pages from
1 to 701. '

I further state, we maintain a diary whercln entries of all transactions relating

_ t0 receipts of cash from Shroffs and disbursement  of the same to the

respective clients with commission deducted. are ‘being “showir-by*us. Shri
Shaileshbhai keeps the diary in his own custody and-every morning he gives
us the same along with cash balance for making daily entries and we hand
over back the diary to Shri Shailesbhai at the end of each day. Therefore, I
am not in a position to produce the same. However, I assure that I will inform
my owner Shri Shaileshbhai to produce the same

I further state that in Cash Acknowledgement slip as per the direction of Shri
Shaileshbhai, we used to mention the cash amount delivered in thousands viz.
Rs.99,000/- would be written as 99", In the cash acknowledgement shp we used
to write the name of the person along with his mobile number to whom cash
delivered and on the back side we write the code name of the client representing
the tiles factories / showrooms with details of amounts depogited in bank
accounts at each center. The figures are also mentloned in the same pattern i.e. in
thousand on each stip.

I further state that' I don't know the place where Shri Shaileshbhai
Odhavjibhai Marvaniya keeps details of all transactions, Cash, Cash
Acknowledgement slips, Cash Book Statements etc. on everyday and where
all these documents of the past period are lying. Only Shri- Shaileshbhati
lmows about the whereahouts of the documents of the past penod

Q4.  Please gwe details of Ceramnc T xles manufaclprer and Ceramlc Tile

Showroom alonp with name 6f the persons with mobile numbers to whom you
used to deliver cash recened from above mentioned Shrofts located in Rajkot.

On the basis of cash acknowledgement sllps as produced here-m-above
etails of Ceramic Tnle manufacturers and Ceramic Tlles Showroom
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S EmRE e,

alongwith name of theggés‘ons_with-mobile1 (FfDers are as under:

Sl. Name  of ﬂli Nétpe_ of the | TMobile

No. | Manufacturer, person of the’ Number of
‘whom ‘we... are manufaciyrer, the person
handing over the . |who  collects C

1 cash(M/s. the  payment

_ L : . | fromus

2.

48 Solenzo Ceramics Jaydeepbhai 9714145038

s . . ,

Q.8 I am showing you the statement dated 22.12.2015 of Shri Solanki JS
Mohanlal S/o Shri Mohan Lal Solanki, Proprietor of M/s. K.N. DBrothers,
Office No. 505, 5" Floor, Unicorn Centre Near Panchnath Mandir, Main
Road, Rajkot;and statement dated 24.12.2015 of Shri Nitinbhai Arzjanbhai
Chikani, S/o .Shri ‘Arjanbhai Jadavjibhai Chikani, Block No. 403 Vasant
‘Vihar Patidar Chowk Sadhu Vasvani Road, Rajkot. Please go through it and
officer your comments. : :

A8 I have gone through the statement dated 22. 12.2015 of Shri Solanki JS
Mohanlal ‘S/O Shri Mohan Lal -Selanki, Proprietor of M/s. K. N. Brothers,
Office No. 505, 5" Floor. Unicom Centre, Near Panchnath Mandir, Main
'Road, Rajkot.and statement dated 24.12.2015 of Shri Nitinbhai Arjanbhai

" Chikani S/o Shri Arjanbhai Jadavjibhai Chikani, Block No. 403, Vasant Vihar
Palidar Chowk, Sadhu Vasvani Road, Rajkot and put my dated signature in
token of the cotrectness of the facts mentioned therein "and 1 am in full
agreement of the same.

Q.9 Please provide the details of bark accounts of main Shroffs wherein the
customers of your clients deposit cash on day to day basis.

A9. I state that Bank Account number 7933005900000048 of Punjab
National Baik, Kuvada Branch, Rajkot of our Shroff namely M/s. KN
brothers; Bank Account Number 3766002100027112 to Punjab National Bank,
Kalavad Road, Rajkot of our Shroff M/s. P. C. Enterprise are the accounts

* dedicated to our firms, whetein we instruct the clients to deposit cash by their
customers on day to day basis from different locations meant to be delivered to
the tiles manufacturer/show rooms of the manufactures”

7.4.1 - !_’have- a'i'_l's'.o'gone_through the ‘furtl-n_er Statement of Shri Sandipbhai
Bachubhéi Sanariya of M/s. Sarvodaya Shroff, Morbi, recorded on 02.01.2016
under Section 14 of the Act. In the said statement, Shri Sandipbhai Bachubhai

'Sanariya, inter alia, deposed that, -

"Q.2. During recording your Statement dated 24.12.15, you stated that you
maintain a diary for recording alt transactions relating to receipts of cash from
Shroffs and disbursement of the same to the respective clients. You had further
stated that you would inform your owner 'Shri Shaileshbhai to produce the
same. Please produce the sare. - ' . _

. . ]nthis regards, | state that I had infofmedl to Shri _Shaﬁleshbhaj on the
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same day to handover the diary and other related re ords to DGCEI Office,
Ahmedabad immediately. Sir, T do not know the reason why he has yet not
produced the said records to your office till date.

Q3. Please produce the documemnts / detalls relatmg to the transactions made
with Shroffs and clients, cash acknowledgement sllps showing handling over
cash to respective clients, Cash book statements, commtsmon etc. for the last
five years of your firm M/a. Sarvoday Shroff. :

A3 Sir, in my statement dated 24.12.15, 1 have: already stated that the
documents / details relating to the transactions made with Shroffs and clients,
Cash Acknowledgement slips showing handling over.cash o respective clients,
Cash book statements, cominission etc. in respect of my firm M/S. Sarvoday
Shroff have been kept by Shri Shaileshbhai, Owner of the firm. Further, I have
already produced records which I received from Shri Chirag, nephew of Shri
Shaileshbhai on 24.12.15 to your office during recording my staternent. [ do
not have any records of the tirm with me and therefore J am not in a position to
produce the same.

Q4. please peruse following files ploduced by you durmg recordmg your
statement dated 24.12.15 '

(1) A file containing copy of a statements showmg details of cash deposits
in respective bank accounts, throughout India, for the perlod from 03.12.2015
to 19.12.2015, Rajkot office Rojmel for December'2015 Cash
Acknowledgement Slip, containing pages from 1 to 799: ' -
(11} A file containing Cash Acknowledgement Shp, contammg pages from

Tio849;,

(iii) A file contammg Cash Acknowledgement Slip, contammg pages from 1 to
701. R

Please explam who has prepared these records - % .

A4, Today, I ‘have perused following files whlch I had produced durmg
recording my statement dated 24.12.15. [ state that-f’ ‘have prepared all cash
acknowledgement slips which are available in thé all three files. I have
prepared these slips to record the name and details of the persons who collect
cash from us, cash amouni, place from where the same was deposited etc. As
regards, statements showing details of cash deposnts in respective - bank
accounts as available in File No. 1 at P. No. 31 to 55, [ state that the same were
prepared by M/S. K.N. Brothers and handed over to 1s for our record. Further,
statements showing details of cash deposits in respectlve bank™ accounts as,
available in File No. 1 at P. No. 01 to 29, | state that the same were prepared by
Shri Nitin of M/S. P.C. Enterprise and handed over to us for our record

Q.5. Please explain and de-code entnes as recorded by vou in all cash
acknowledgement stips produced by you

. A5, Today, I have gone through the records as produced by me. Sir, please
provide me blank worksheet containing columns like: S’ no., Record No., Page
No., date, name of the person of the manufacturer who' ‘collects the cash, name
of the Ceramic Tiles manufacturer at Morbi, Actual cash handed over, City

.. from where the cash was deposited, Remarks etc Please provide me sufﬁ01ent
"~ amount of blank seats with basic data of first three columns I will sit here and
verify acknowledgement stips and il up the’ ‘de-coded factual data 1n the said
blank worksheets n my own handwrltmg ., ; :
Q. 6. Today, as requested you are prov:ded followmg three worksheets havmg
-first three columns duly filled up. Please peruse_each-acknowledgement slip
and fill up the de-coded data in respective column and\retumed all seats duly
v.':l byyou : S :
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A. 6. Today, e 1 acknowledgement slips as

produced by ime. Aﬁer gomg through and verification, I have filled up all the
- details like date, name of the person of the manufacturer who collects the cash,

name of the Ceramic Tiles manufacturer at Morbi, Actual cash handed over,

City from where the cish was deposited, remarks etc. in my own handwriting

and as per my understanding. [ hereby submit following worksheets correctly

filled up and signed by me.

For File A-I- Worksheet pages from 01 to 27

For File A-I- Worksheet pages from 01 to 31 and

For File A-I- Worksheet pages from 01 to 26

8. On-analyzing the documentary evidences collected during investigation

from M/s K.N. Brothers, '_Rajkotf .Shree Ambaji Enterprise, Rajkot and M/s P.C.
Enterprise, Rajkot,_. all Shroffs, and M/s Sarvoday Shroff, Morbi, broker, as well
as depasition 'made by Shri Lalit Ashumal Gangwani, owner of M/s K.N. Brothers,
Rajkot / Shree Ambaji Enterprise, Rajkot and Shri Nitinbhai Arjanbhai Chikani,
actual’ owner of Mls p.C. Enterprise, Ra]kot and Shri Sandipbhai Bachubhai
Sanarlya of M/s. Sarvodaya Shroff, Morbi, in their respective Statements

recorded under Sectlon 14 of the Act, 1 find that customers of Appellant No. 1

had depOSIted ca.,h amount in bank accounts of M/s K.N. Brothers, Rajkot/ Shree
'_Ambajl Enterprlse Ra]kot and Mr‘s P.C. Enterprise, Rajkot all Shroffs, which
was converted mto cash by them and handed over to M/s Sarvodaya Shroff,
MOI'bI, Broker /Mlddleman who admrttedly handed over the said cash amount to
k Appeltant No. 1.

8.1  On examining the Statements of Shri L-alit Ashumal Gangwani, owner of
M/s KN Brother*;; Rajkot/ Shree Ambaji Enterpriee, liajkot, Shri Nitinbhai
Arjanbhai Chlkam actual owner of M/s. M/s PC Enterprise, Rajkot, and Shri
“Sandipbhai Bachubhai Sanariya of M/s. Sarvodaya Shroff, Morbi, it is apparent

that the- sald Statements contained plethora of the facts, whlch are in the

,_knowledge ‘of - the deponents only. For example, Shri Sandrpbhal Bachubhai

Sanariya dec1pher°d the meaning of each and every entry written in their
private records. . _They .also gave details of when and- how much cash was
dehvered to whlch Tile- manufacturers and even concerned persons who had
received cash amount He deposed that he handed over ‘cash to Shri Jaydeepbhai
of Appellant No. 1 and also gave his contact no. 1t is not the case that the said
‘statements were recorded under duress of threat. Further, said statements have
not been’ retracted. So, veracity of deposition made in said Statements and

mformatlon contained in serzed documenta is not und_er dispute.

8 2 - - | find that the Appellant No. 1.had devised such a modus operandi that it

was almost 1mpossrble to identily buyers, of goods or transporters who

angported the goods The Appellant No. 1 used to.inform M/s K N. Brothers,
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Rajkot / 5hree Ambaji Enterprise,'Raj_kot, M/s P.C.. Enterprise, Rajkot, al_l

Shroffs, or Shri Sandipbhai Bachubhai Sanariya broker/Mlddlemen about

deposit of cash in bank accounts of Shroff on recelpL of communlcatlon from
their buyers and such cash amount would reach to them through
middiemen/brokers. When cash amount was deposited by buyers of goods in
bank accounts of ‘Shroff, the same was not reflec’ted in bank statements, as
emerging from the records. So, there was no detalls of- I::u,:yerr available who had
deposited cash amount in bank accounts of Shroff This way the Appellant No. 1
was able to hide the identity of buyers of illicitly rern_oved goods. It is a basic
common sense that no person will maintain authentic records of the illegal
activities or manufacture being done by it. It is also not possible to unearth all
evidences involved in the case. The adju‘dicatin'g authority- is required- to
examine the evidences on record and decide the case. fhe Hon_’-b-le High Court in
the case of Inter_national Cylinders Pyt Ltd reported at-2010 (255) ELT 68 (H.P.)
has held that once the Departmenf proves that someth;'ng illega( had been done
by the manufacturer which prima facie shows that lltegal actwmes were being

carried, the burden would shift to the manufacturer

8.3 It is also pertinent to mention that the adjudicating aurhority was not
conducfing a trial of a criminal caée, but was adjudica;ing a Show Cause Notice
as to whether there has been clandestine removal of_,"féx'cfsatite goods without
payment of excise duty..In such caées, preponderance of probabilities would be
eufficient and case is not required to be proved beyond reasonable doubt. | rely
on the Order passed by the “Hon'ble CESTAT, 'B.a'hglore in the case of
Ramachandra Rexins Pvt. Ltd. Reported as 2013 (295) E LT 116 (Tn - Bang.),
wherein it has been held that, '
%72 In a case of clandestine activity involving suppression of production
and clandestine. removal, it is not expected that sugh ‘evasion has to be
established by the Department in a mathematical 'precirsipn. After all, a }-)ersoln
indulging in clandestine activity takes sufficient precaulr_i-on to hide/destroy the
evidence. The evidence available‘ shall be those" left m spitel of the best care
taken by the persons involved in such clandestine activity. TIn 'suc.:h.a situation,
the entire facts and circumstarices of the case have tobe lpok_ed nto and a
deci'sion has to be arrived at on the yardstick of fprelaen_de}anpe of probability’
and not on the yardstick of .*be"yond Teasonable doulat’i};s the decision is being
rendered in quasi-judicial proceedings.” | S
8. '4 | also rely on the Order passed by the Hon bte rTnbunal in the case of
A.N. Guha & Co. reported in 1996 (86) E. L T. 333(Tr1 ) wherem it has been held -
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“In all such cases of c tmeuremoval_ 1t ' possible for the Department
to prove the same with mathernaucal precnslon The Department is deemed to
' have dtschargcd thelr burden if they place 50 much of ev1dence whlch prima
facie, shows that there was a clandestme removal if such evidence is produced
by the Department Then the onus shiﬁs on to the Appellants to prove that

‘ there was no clandestme removal"

9. 'After careful examination of evidences avatlable on record in the form of
. documentary evrdences as well as ora! evidence, 1 am “of the considered opinion
that the Department has discharged initial burden of proof for alleging
clandestine removal of goods and the burden of proof shifts to the assesse to
establish by mdependent evidence that there was no clandestine removal and
the assessee cannot escape from the rigour of law by picking loopholes in the
e\ndences placed ]Jy the Department I rely on the decision rendered by the
Hon’ble Madras ngh Court in the case of Lawn Textlle Mills Pvt. Ltd. Reported
as 2018 (362) E.L.T. 559 (Mad ) wherem it has been held that, . '
“30. The above facts will clearly show that- the allegation is one of
,clandestme removal.- It ‘may be true that the burden of proving such an
allegatiOn is “on the Department However, clandestine removal with an
| ultennon to cvade payment of duty is always done in a secret manner and not
as an open tratmachon for the Department to immediately detect the same.

' Therefore, in case of clandestme removal, where secrecies mvolved there
may " be . cabes where direct documentary evndence will not be avallable
However, based on the seized records, if the Department is-able to prima facie
establish the cise of clandestine removal and the assesse is not able to give
apy plausible explanation for the same, then the allegatton of clandestine
removal has to bc held to be ptoved In other words, the standard and degree
of proof Wthlt is reqmred in such cases, may not be the same, as in other

cases where therc is no allegatlon of clan(_lestme removal.”

~10. The Appellant has contended that since . cross examination, of
Departmental withesses were not allowed, their statements cannot be relied
upon while. passmsl the order and determining the duty amount payable by it. In
this regard, | ﬁnd that the Appellant No. 1 had sought Cross examlnation of Shri

Lalit Ashumal Gangwam and Shri Jayesh Solanki of M/s K.N. Brothers and Shri _

Sandip Sanarlya of M/s Sarvodaya Shroff during the course of adjudication. The
adjudicating authonty denied the request of cross examination by observing in

the impugned order mter alia, as under:
“19.5. Further as dlscussed above, all the - witnesses have admitted their

e .-_-t- ctwe role in this case, under Sectlon 14 of the Central Exc;se Act, 1944
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" voluntanily, which is binding upon them and reliéd upon in the case of the
Noticee. Further, I find that all the witnesses have not retracted their
staternents. Therefore, the same are iegal and valhid pieces of evidence in the
eyes of law. It is a settled i:“.:ai position that cross exailgination is not required
to be allowed i m all vases. More vvef, there is no provgsmn undér the Cential
Excise law to allow (.l‘()ba e}k nahm ot the witnesses, dm ing adiudication of
the case. The denial of opporizaity oi cross-examinatipn does not vitiate the
adjitdication proceec_lingés. The adjudicating authority ‘'was not condu;}ing 4
trial of criminal case, but was adjudicating a SCN as _td whetler there has been
clandestinu removal of LXL‘i“;IIh!ﬁ' uwds. without payment of duty. 1 place
reliance upon the judgement of Hon'ble High Court of Madras in the case of
Comunissioner of Central Uxcise Salem Vs Mf's Erode, Annal SpmmnlT Mills
(Pvt) Lid, reporied_ at 2015 ¢ Bh(-{'l F1L.T647, wherein It was held that where
opportunity of cross examinotion was not allowed, the entire proueedm;bs m{ll

bt d

not be vitiated. ... ...

10.1 | ftnd that none of the Statements of Shrofff Mlddlemenf Brokers recorded

during mvest:gatmn ‘have been retracted nor there is arty allegataon of duress or
threat during recordmg of Statements. Further, ShrofffMaddlernenlbroker have
no reason to depose before the mvestlgatmg offrcg;s somethlng whl_ch IS.'
contrary to facts. It is also pertihent to mention that tfﬁé ﬁresentltasé WaS'_n'Ot :

one off case involving c(andestine. removal of goods by Tile manufacturers of
Morbi. It is on record that DGCEI had simultaneously booked offence cases
against 186 such ‘manufacturérs for_evasion Of Central Excise duty who had
adopted similar modus operandi by routing sale prqc’eéds -of i'tlicitly' cleared
finished goods through Shroffs / Middlemen/brokers. it is .also- on records that

out of said 186 manufacturers, 61 had admitted the allegations and had als_é paid

duty evaded by them. So, the documentary e\?idénces gathered by the
investigating officers from the premises of Shroffs / m-it;{dl_emen conta’ihed_ trails
of illicitly -removed goods and pr'epondéran_ce of prpbat_iility s certainty againét
Appellant No. 1. It has been consistently held by the higher appellate authority

that cross examination is-not mandatary and it depends -on facts of each and

every case. | rely on the decision fendered 'by the Hon'b[e Bombay High'Cou'rt m

the case of Patel Engineering Ltd reported as 2014 (307) E l..T. 862 (Bom.},
wherein it has been held that, .

“23.  Therefore, we are of the opinicn that it will not be-correct to 'hold that
irrespective of the facts and circumstances and in all inquiries, the right of -
cross examination can be asserted. Further, as held above which rule or
principle of natural justice must be applied and followed depends upon several
factors and as enumerated above. Even if there is denial of the request to cross
| examine the witnesses in an inquiry. without anythmg more, by such denial -
aalone, it will not be enough 1o conclude that prmmples of natural justice have
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_been violated. Therefore, the Judgments relled upon by Shri Kantawala must be
seen in the factual backdrop and peculiar circumstances of the assessee 5 case
before this Court v

10.2 By following the above decision and considering the facts of the. case, |
hold that the. ad]udlt.atmg authonty has not erred by not acceding request for

Cross exammation of the wrtnesses as sought by Appellant No. 1.

1'1. The Appellant has contended that in the entire case exc‘ept for so called
evidences of _r,eceipt of money _frorn the buyers of tiles through Shroff/
Middlemen/ Broker, no other evidence of manufacture of tiles, procurement of
raw materials mcluding fuel and power for manufacture of tiles, deployment of
staff, manufacture transportatlon of raw materials as well as finished goods,
payment to all mcludlng raw material suppliers, transporters etc. in cash have
been gathered The ‘Appellant further contended that no statement of any of
buyers, transporters who transported raw materlals and finished goods etc. are
relied upon or even avallable it is-settled position of law that in absence of such
evidences, grave allegatlons of clandestine removal cannot sustain and relied

‘upon various case laws.

11 1 fmd that the investigating officers gathered evadences from the premises
.of Mr‘s K. N Brothel Sy Rajkot and M/s PC Enterprise, Ra}kot, Shroffs, which
indicated that Appellant No. 1 routed sales proceeds of illicitly removed goods
through the said Shroff and Mlddlemen/Broker The said evidences viere
"corroborated by the ‘depositions made by Shri Lalit Ashumal Gangwani, owner of
M/s K. N. Br others‘ Ra]kot / Skree Ambaji Enterpnse, Rajkot, Shri Nitinbhai
Arjanbhar Chikam actual owner of M/s. P.C. Enterprise, Rajkot and Shri
Jandrpbha: Bachubhai Sanariya of: M!s Sarv:)daya Shroff Morbi, broker, dunng
the course of ad]udrcatlon Further, ‘as discussed supra, Appellant No. 1 had
devrsed such a modus operandr that it was difficult to identify buyers of goods ar
transporters who transported the goods. In catena of decisions, it has been held
‘_'that in cases of. clandestlne removal, it is not possible to unearth all the
. evrdences and Department is not requrred to prove the case with mathematical
precrslon | rely on the Order paSsed by the Hon'ble CESTAT Ahmedabad in the
case of ‘Apurva: Alumlmum Corporation reported at 1996 (261) E.L.T. 515 (Tn
Ahmd. ), wherein at Para 5. 1 of the order, the Tribunal has held that,
“Once agam the onus of provmg that thcy haye accounted for all the goods
produced shlfts to- the appellants and hey have failed to' discharge this
‘ burden Thev want the department to show challanmse details of goods

~trag ported or not lransoorted There are several decisions of Hon’ble
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clandestine activities, only the person who indulges lin such activities knows
all the details and it would nat Ge possible for any. investigating ofﬁce1 0

unearth all the ewdcm:e., ltqu red and plove with rnathematrcal precision, th

évasion or the other illegal activities™.

12. The Appeltant has contendad that though Middle[})an M/s Sarvodaya S_hroff
had said to have given name of “Solenzo Ceramic” ,and "‘Jaydeepbhai” in the
private reeords_of M/s Sarvodaya Shroff_, neither narr;_le' of Solenzo Ceramic nor
Jaydeepbhai were written but ‘it was added in someone's hand writing. In this
regard it is observed from the Statemeni dated 24. 12 2015 of Shri Sandeep
| Sananya of M/s Sarvodaya Shroff, broker/ middlemen that he gave name of Shri
Jaydeepbhal who used to collect cash cn hehatf of Appellant No. 1. On going
through the daily sheets malntalnf-‘d by #/s Sarvodaya Shroff it is observed that
name of “Solenzo Ceramlc” and. ‘Jaydeepbhai” are appearlng,ln daily sheets.
Thus, demand is raised on the basis of documentarys eﬁvidences collected from
M/s Sarvodaya Shroff, brokerf middleman. |, therefore, discard this contention

as not sustainabte.

13. I view of above, the- various contentions raised hy Appellant No. 1 are of
no help to them and they have failed to discharge the burden cast on them that
they had not indulged in’ ctandestine removal of goods On the other hand the
Department has  adduced - sufficient oral and doc,umentary ‘corroborative
evidences to deémonstrate that Appetlant No.1- indulge_d i;n clandestine removal of
goods and evaded payment of Centra{ Excise duty. :l, therefore, hoid that
confirmation of demand- of Central E» crse duty amount of Rs. 12,00,405/- by the
adjudicating: authority is correct, legal and proper. Since demand is conflrmed,
it is natural consequence that the confirmed demandg is required to be paid
along with interést at applicable rate under Section 11AA of the Act. |,
therefore, uphold order to pay interest on confirmed demand.

14.  The Appellant has contended that Tiles were notified at Sr. No. 58 and 59;
under Notification No, 49/2008-C .. (N.7.) dated 24. 12 2008 as amended issued
under Section 4A of the Act and duty was payable qn the retail sale. price
declared on the goods less abatement @ 45%. Though ‘fthéré is no evidence of
manufacture and clearance of goads that too"Without declaration of RSP/MRP,
duty is assessed considering the sc called alleged reahzed value as abated valuie
without any legal backing. The .«-pl,aellant further contended that duty is to be
determined as per Sectlon 4A(-d of the Act read with Rule 4(1) of Central Excise
(Determrnataon of Retail Saie Brice of Excrsable Goods) Rules 2008, whlch.
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or succeedmg months is tm taken for the pu irpose of assessment.

14.1 i find it is pertment to examine the prowsnons contamed in Section 4A of
the Act, which are 1eproduced as under:
“Section 4A. Valuation of excisable goods with reference to retail sale price.-
(y The Centr‘ul Governmetit may. by notification in the Ofﬁ01al Gazette, |
- specify any goods, in relation to which it is required, under the provxslons of
' the [Legal Metrology Act, 2009 (1 of 2010)] or the rules made thereunder or
. under any other law for the time being in force, to declare on the package
thereof the retail sale price of such goods, to which the provisions of sub-

sectxon (2) shall apply

| (2) Where the goods specified under sqb-section (1) are excisable goods and
are'chargeable to duty of excise with reference to value; then, notwithstanding |
anything conlained in section 4, such value shall be deemed to be the retail
sale price decllafcd on such goode less such amount of abatement, if any, from
" such retail sale price as the Central Government may,-allow by notification in
the Official Gazette.” . -

_ 14 21 find that in terms of the Legal Metrology Act, 2009, retail sale price is
requred to be declared on packages when sold to retail customers. This would
mean that when goods are sotd to customers, other than retail customers, like

institutional custorners, the prev:smns of Legal Metrology Act 2009 would not be

apphcable

l4.3 On exarnining'_-the? present case in l)ackdrop of above provisions, | find that
Appellant No. 1 has not-produced any evidences that the goods were sold to
retail customers. Further, as- discussed above, Appellant No.1 had adopted such
a modus operandl that identity of buyers: could not be ascertained during
'mvesngatlon Smce, applicabitity of provisions contained in Legal Metrology Act,
2009 itself is not confirmed, it is not p0551ble to extend benefit of abatement
under Section 4A of the Act. Even if it is: presumed that all the goods sold by
Appellant No.1 ‘were to ‘retait customers then also what was realized through
ShroffIMiddlemen cannot- be considered as MRP value for the reason that in
“cases when goods are sold through dealers, reallzed value would be less than

MRP-value since dealer prlce is always less than MRP price.

14.4 As regards (.ontentlon of Appellant No. 1 that duty is to be determined as
4A(4) _r._v_f_ the Act read with Rute 4(i) of Cen_tral Excise (Determmatmn
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of Retail Sale Price of Excisable Goods) Rules, 2008 g find it is pertinent to

examine the provisions of Rule 4 ihbid, which are reproduced as under:

“RULE 4. Where a manufsctucer removes the excisable goods specrﬁeo

under sub-section (1) of section 4A of the Act, -
(a) without declaring the retail sale price on the packages of vuch goods

or

(b) by declaring the retai! zale price, which is not. ,the retail sale price as
required to be declared under the provisions of the Standards of Weights and
Measures Act, 1976 (60 of 1076) or rules made theretmder Or any othel law

for the time bemg in force; or

(c) by declaring the reiai! saie price but obluerates the same after their
. removal from the place of manufacture, :

then the retall sale price of such goode shall be ascenamed in the followmg
manner, namely ;- :

(i) if the manufacturer has manufactured and removed identical goods, within.
a period of one month, before or after removal of such goods, by declaring the
retail sale price, then, the said declared retail sale pnce shall be taken as the '
retail sale price of such goods

(i) if the retail sale price cannot be asceﬁamed in lemls of clause (1 ), the retarl
sale price of such goods shall be ascertained by conducting the enquines in
the retail market where such goods have normally been sold at or about the
same time of the removal of such goods from the place of manufacture :

Provided that if more than one retail sale price is asceftalned under clause (i)
or clause (i), then, the highest of the retail sale price, so ascenamed shall be

| taken as the retail sale pncc of atl such goods.” :-%

14.5 | find that in the present case, the Appellant. No.'-' 1 has not demonstrated

as to how their case is covered by any of the srtuatlon as enwsaged under sub

clause (a), (b) or (c) of Rule 4 lb]d Hence prov:smns of Rule 4(1) lbld is not

applicable in the present case.

14.6 In vrew of above, plea of Appellant No 1 to assess the goods under

Section 4A of the Act cannot be accepted.

15. The Appellant has contended that all the allegatlons are baseless and
totally unsubstantlatecl therefore, question of alleged Suppression of facts etc.
also does not arise. The Appellant further contended that none of the situation
suppression of facts wtllful mis-statement, fraud, collusmn etc. as stated in
Section 11A(4) of the Central Encrse Act, 1944 exists 1n J.he instant case but it is
alleged suppression of facts in the rnpugned order based on the general
_ allegatlon | find that the Appeltant “lo 1 was foundundulgmg in clandestine

réemoval of goods and routed the cash through ShrofflMlddlemenIBroker The

modus operandr adopted by Appellant No. 1 was unearthed durmg lnvestlgatlon
carrled out agalnst them by DGCEi Ahmedabad Thus this is a ctear case of

of facts wrth rntem to evade payment of duty Considering the facts
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of the case, | am of the oﬁﬁm that the adj%tmg authority was justified in

invoking extended- period of limitation on the grounds of suppression of facts.
Since invocation of extended period of timitation on the grounds of suppression
of facts is upheld penalty under Section 11AC of the Act is mandatory, as has
been held by the Hon’ble Supreme Court in- the case of Rajasthan Spmning &

- Weaving Mills. reported as 2009 (238) ELT.3(5.C), wherein it is held that when

there are 1ngred1ents for lnvokmg extended period of {imitation for demand of
duty, 1mposrt|on of penalty under Section 11AC is mandatory “The ratio of the
said Judgment applies to the facts of the present case. |, therefore, uphold
penalty of Rs. 12,00,405/- imposed under Section 11AC of the Act.

16.  Regarding penalty imposed upon Appellant Nos. 2 & 3 under Rule 26 of

the Rules, | find that the said Appellants were Directors of Appellant No. 1 and

were looking after .day-to day affairs of Appellant No.1 and were the key persons

of Appellant No. 1. and were directly involved in clandestine removal of the
goods manufactured by Appe{lant No. 1 mthout payment of Central Excise duty
and without cover of Central Excise Invoices. They were found concerned in

‘clandestine manufacture and removal of such goods and hence, they were

knowing and had reason to believe that. the said goods were liable to

. confiscation under the Act and the Rules. |, therefore, find that imposition of

penalty of Rs. 1,00,000! each upon Appeilant Nos. 2 & 3 under Rule 26(1) of the

Rules is correct an-:l-iegal-.

17. In view of above, | uphold the 1mpugned order and reject the appeals of

Appellant Nos. 1 to 3.

'1a. &mﬁmmﬁﬁﬁGMWﬁmmaﬂ%aﬁmm%l -

18. The appeals-ﬁled by the Appellants are dlsposed off ag above.

AKHILES UMAR
Commissioner (Appeals)
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By R.P.A.D.
To, A T,

1. M/s. Solenzo Ceramics Pvt. Ltd., e N RRfT
Survey no..344, Behind Shiv w3 RE AT H IS,
urvey no.. 344, Bef . aTR 7, )-SR Je, AR,
‘Weigh Bridge, At Rangpar, Pipri- T[ERT- 363642,
Jetpar Road, Morbi, '
Gujarat-363642.
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7. Shri Deepak Maganbhai Patel, i SO HTIME U, ' ’
Director, M/s. Sotenzo Ceracnics | e, ﬁ“ﬂﬁmﬁlﬁaﬁml
Put. Ltd., Survey no. 344, Behind | fafiies, T 41344, RAdO U@ &

Shiv Weigh Bridge; At Rangpar, 6, TR #, Red-Sur e,
Pipri-Jetpar Road, Morbi. A, ToRTA-363642.
3. Shri Sanjay Zalariya, 9 Ay Srear Hexd,

Director, M/s. Solenzo Ceramics e e Rnferaa wm fifaes,

Pvt. Ltd., Survey no. 344, Behind d 1 344, 3@ dra g F Ui,
Shiv Weigh Bridge, At Rangpar, IR #, Red-Sew T8, A,

Pipri-Jetpar Road, Morbi. | eRid-363642.
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